
NON-EXCLUSIVE RESELLER AGREEMENT

THIS NON-EXCLUSIVE RESELLER AGREEMENT (this “Agreement”) is entered into this ____ day of _________________, 20__ (the “Effective Date”), by and between _______________________, having an address of _______________________________ (“Reseller”), and Name in the Frame, LLC, a Colorado limited liability company, having an address of P.O. Box 63617, Colorado Springs, Colorado 80962 (“Company”). 

Background


WHEREAS, Company offers and/or distributes certain personalized prints and other personalized products accessible through the internet (the “Products”); 


WHEREAS, the Products are distributed by Company to resellers by granting to resellers certain access to web-based ordering and delivery system services (the “Ordering Services”);

WHEREAS, Reseller desires to purchase the Products from Company utilizing the Ordering Services; and
WHEREAS, the parties desire to enter into this Agreement in order to further define the terms and/or conditions under which Reseller may purchase and resell the Products utilizing the Ordering Services.

NOW, THEREFORE, in light of the foregoing, and pursuant to the terms and conditions contained in this Agreement, and for other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties hereby agree to the following:
Agreement
1.
Grant.  Company hereby grants to Reseller a non-exclusive right to distribute, market and sell to end-user customers (“Customers”), maintain, support, use for demonstration purposes and display the Products or any part thereof, at the Location (hereinafter defined).  Reseller shall use commercially reasonable efforts to market and promote the Products.  For purposes of this Agreement, the term “Location” shall mean __________________________.
2.
Obligations and Acknowledgements of Reseller.

2.1
Reseller will use commercially reasonable efforts to make the Products available to Customers.
2.2
Reseller will advertise and/or promote the Products in a commercially reasonable manner.

2.3 Reseller acknowledges the following:
2.3.1 Company is the distributor of the Products; 

2.3.2 Reseller will acquire no interest in any intellectual property, including, but not limited to, trademarks or trade names by virtue of this Agreement, its activities under it, or any relationship with Company.  
2.4
Reseller will not adopt or use trademarks or trade names associated with the Products and will not allow such marks or names to be used by others.
2.5
Notwithstanding anything contained herein to the contrary, at the expiration or termination of this Agreement, Reseller shall immediately discontinue any use of the Products (including, but not limited to, any intellectual property associated with the Products) and any trade names or trademarks associated with the Products or any other combination of words, designs, trademarks or trade names that would indicate that it is or was a reseller of the Products.
2.6
Reseller is an independent contractor engaged in purchasing the Products for resale to Customers.   Reseller is not an agent or legal representative of Company for any purpose, and has no authority to act for, bind or commit Company.
2.7
Reseller has no authority to make any commitment on behalf of Company, including, but not limited to, any commitment with respect to quantities, delivery, modifications, or suitability of the Products.  Reseller has no authority to modify the Products, and Reseller represents and warrants that it will not make any modifications to the Products.  Reseller will indemnify Company from liability for any modification to the Products or other commitment by Reseller not expressly authorized by Company.

2.8
Reseller will not represent itself in any way that implies Reseller is an agent or branch of Company.  Reseller will immediately change or discontinue any representation or business practice found to be misleading or deceptive by Company immediately upon notice from Company.

3.
Obligations of Company.  

3.1
Company will use commercially reasonable efforts to provide Reseller with information and support necessary to sell the Products.
3.2
Prior to any price changes with respect to the Products, Company shall provide Reseller at least ten (10) days’ prior written notice.

3.3
Company shall take into consideration Reseller’s Location when entering into reseller agreements with other Resellers; however, Company may grant reseller agreements to other resellers notwithstanding the Location. Reseller expressly acknowledges that this Agreement is non-exclusive, and Company may grant identical rights hereunder to any other party regardless of such party’s location.
4.
Pricing.  Subject to Section 3.2 herein, as of the Effective Date, pricing for the Products shall be as set forth on Exhibit A attached hereto and made a part hereof.  Pre-payment is required for all of the Products.
5.
General Indemnity; Warranty.
5.1
Reseller agrees to indemnify Company and hold it harmless from any loss or claim incurred by Company to the extent arising out of Reseller’s distribution or resale of the Products sold hereunder and/or Reseller’s use of the Ordering Services, including, but not limited to, any loss or injury to the property or person of Customers or Customers’ representatives or employees, or any other person.  Reseller shall have no claim against Company for (i) any software and/or hardware failure, including, but not limited to, failure of the Ordering Services, regardless of whether such failure was caused by an act of Company or Company’s negligence; and/or (ii) any damage done to Reseller’s hardware and/or software as a result of Reseller accessing and/or using the Ordering Services.  Company makes no representations that the Ordering Services will be available at any particular time.
5.2
Company does not represent that it will continue to manufacture and/or distribute any or all of the Products indefinitely or even for any specific period. Company specifically reserves the right to modify any of the specifications or characteristics of the Products, to remove any of the Products from the market, and/or to cease manufacturing or supporting any of the Products at any time without notification prior or otherwise to Reseller.

5.3
UNDER NO CIRCUMSTANCES, INCLUDING ANY INFRINGEMENT CLAIMS, SHALL COMPANY BE LIABLE TO RESELLER OR ANY OTHER PARTY FOR ANY RE-PROCUREMENT COSTS, LOST REVENUE OR PROFITS OR FOR ANY OTHER SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES WHETHER RELATED TO THE PRODUCTS AND/OR THE ORDERING SERVICES, EVEN IF COMPANY HAS BEEN INFORMED OF SUCH POTENTIAL LOSS OR DAMAGE.

6.
Term and Termination. 

6.1
The initial term of this Agreement shall commence on the Effective Date and shall continue for one (1) year thereafter unless terminated or renewed as provided below.

6.2
Either party may terminate this Agreement upon thirty (30) days’ written notice of a material breach to the other and failure by the other to cure such material breach within the thirty (30) day period. 
6.3
Either party may terminate this Agreement without cause and for any reason whatsoever upon sixty (60) days’ prior written notice to the other.
6.4
This Agreement shall terminate immediately should either party become insolvent or should bankruptcy proceedings be commenced for or against either party.
6.5
At the end of the initial term, this Agreement shall be automatically renewed for successive one (1) year terms, unless either party gives written notice to the other not less than sixty (60) days before the end of the initial term or any renewal period that the party giving notice does not intend to renew this Agreement. The parties each acknowledge and agree that certain Customer relationships relating to the Products and services contemplated hereby may extend, by their terms, beyond the term of this Agreement. Accordingly, notwithstanding termination or expiration of this Agreement for any reason, the parties agree to work together in the exercise of good faith to develop and implement such post-termination support solutions, on a case by case basis, as may be reasonably necessary to satisfy any surviving Customer obligations.


7.
Compliance with Laws.  Reseller represents and warrants that it shall comply with the laws and regulations applicable in the Territory (hereinafter defined), and with all federal, state, and any other local laws, rules and regulations applicable hereto as may be adopted from time to time, including, but not limited to, any laws and/or regulations governing intellectual property (e.g., copyrights, trademarks, trade names) and any laws related to anti-piracy. Reseller represents and warrants that it shall not use any logo, trade name and/or trade mark associated with any of the Products for any purposes whatsoever, other than as expressly set forth herein.  For purposes of this Agreement, the term “Territory” shall mean the city and state Reseller uses as its base of operations and of its primary sales efforts.  Reseller shall indemnify, hold harmless and defend Company, and its officers, directors, employees, representatives and agents, from and against any and all claims, losses, liabilities, costs and other expenses resulting from, or relating to, the acts or omissions of Reseller in connection with its representations, duties and/or obligations under this Agreement.  The rights and obligations under this Section 7 shall survive termination of this Agreement.

8.
Force Majeure.  Delay in performance or non-performance of any obligation contained herein shall be excused to the extent such failure or non-performance is caused by Force Majeure (hereafter defined). For purposes of this Agreement, “Force Majeure” shall mean any cause or event preventing performance of an obligation under this Agreement (except for the payment of money) which is beyond the reasonable control of either party hereto, and which by the exercise of due diligence, could not have been avoided or overcome, including without limitation, fire, flood, sabotage, shipwreck, embargo, explosion, labor trouble, accident, riot, acts of governmental authority (including, without limitation, acts based on laws or regulations now in existence as well as those enacted in the future), acts of God, and delays or failure in obtaining raw materials or transportation. 
9.
Miscellaneous. Notices under this Agreement must be sent by registered or certified mail to the appropriate party at its address stated on the first page of this Agreement (or to a new address if the other has been properly notified of the change).  A notice will not be effective until the addressee actually receives it.  This Agreement represents the entire agreement between the parties regarding this subject. This Agreement supersedes all previous oral or written communications between the parties regarding the subject, and it may not be modified or waived except in writing and signed by an officer or other authorized representative of each party.  Neither party will be liable to the other for any delay or failure to perform if that delay or failure results from a cause beyond its reasonable control.  If any provision is held invalid, all other provisions shall remain valid, unless such invalidity would frustrate the purpose of this Agreement. Colorado law governs this Agreement without consideration to that body of law referred to as “conflicts of laws”.  Company and Reseller will attempt to settle any claim or controversy arising out of it through consultation and negotiation in good faith and a spirit of mutual cooperation.   Any dispute which cannot be resolved through negotiation or mediation may be submitted to the courts of appropriate jurisdiction. 

10.
Authority.  The parties executing this Agreement warrant that they have the requisite authority to do so.

[The remainder of this page intentionally left blank.]

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their duly authorized representatives as of the date first written above.








RESELLER:









COMPANY:









Name in the Frame, LLC, 

a Colorado limited liability company

By:





Its:
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